


INTHEUNITEDSTATESDISTRICTCOURT
FORTHEEASTERNDISTRICT OFPENNSYLVANIA

ESTATEOFADAMEARP,etal. : CIVILACTION

v. :

MARYANN DOUD,etal. : NO.96-7141

MEMORANDUMANDORDER

FULLAM,Sr.J. SEPTEMBER                         , 1997

ThisactionarisesfromthedeathofyoungAdamEarpinafosterhomefireafter

hisremovalfromhisparents’carebytheCityofPhiladelphiaand hisplacementinahome

operatedbyBestNest,Inc.  Defendants the City of Philadelphia, Joan Reeves, Steven Zucker,

andLorettaLewis(collectively,“theCity”)havemovedforsummaryjudgmentontheir

crossclaimagainstdefendantsBestNest,JuliusCromwelland KathyDesmond(“BestNest”).

TheCity’scrossclaimreliesontheholdharmlessclausecontainedinthecontractbetweenthe

CityandBestNest.  This provision reads:

Providershallindemnify,defendandholdharmlessCity,itsofficers,employees
andagents,fromandagainstanyandalllosses, costs(including, butnotlimited
to,litigationandsettlementcostsand counselfees),claims,suits,actions,
damages,liabilityandexpenses(whether ornotarisingfromthenegligenceof
City,itsofficers,employeesoragents),occasionedwhollyorinpartbyProvider’s
actoromissionortheactoromissionofProvider’sagents,Subcontractors,
employeesorservantsinconnectionwiththeContract,includingbutnotlimited
to,thoseinconnectionwithlossoflife,bodilyinjury,personalinjury,damageto
property,contaminationoradverseeffectsontheenvironment,failuretopaysuch
Subcontractorsandsuppliers,anybreachoftheContract,andanyinfringementor



violationofanyproprietaryright(including,butnotlimitedto,patent,copyright,
trademark,servicemark,andtradesecret).  This obligation to indemnify, defend
andholdharmlessCity,itsofficers,employees,andagentsshallsurvivethe
terminationoftheContract.

CityofPhiladelphiaDepartment ofHumanServicesProfessionalServicesContract,General

Provisions§9.2.

BestNestconcedesthatthisprovisionobligatesthemtoholdharmlesstheCity

foranyclaimarisingfromitsortheCity’sownnegligence--solongastheinjuryresultedat

leastinpartfromBestNest’sactoromission--butarguesthatthisprovisiondoesnotapplyto

anyclaimarisingfromtheCity’sdeliberateindifferenceorrecklessorintentionalacts.

Plaintiffs’AmendedComplaintdoesincludesuchallegations.  Whether the City did in fact act in

suchamanneris,ofcourse,indispute.  An Order follows.



INTHEUNITEDSTATESDISTRICTCOURT
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ORDER

ANDNOW,this                    day of September, 1997, IT IS ORDERED that the

motionforsummaryjudgmentontheircrossclaimofdefendantstheCityofPhiladelphia,Joan

Reeves,StevenZuckerandLorettaLewisisDENIED.

______________________________
Fullam,

Sr.J.


